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Mr. Reed E. Hundt Ms. Rachelle B. Chong
Chairman Commissioner
Federal Communications Commission Federal Communications Commission
Room 814 Room 844 x
1919 M Street, NW 1919 M Street, NW
Washington, D.C. 20554 Washington, D.C 20554
Ms. Susan Ness Mr James H Quello
Commissioner Commissioner
Federal Communications Commission Federal Communications Commission :
Room 832 Room 802

1919 M Street, NW
Washington, D .C. 20554

1919 M Street, NW
Washington, D.C. 20554

Re:  Redlining/Failure to Serve by OVS Provider, CS Docket 96-46

Dear Chairman Hundt and Commissioners Chong, Ness and Quello’

I am very concerned about claims by potential OVS providers that they can “pick and choose” what
areas to serve because this may lead to discrimination and redlining that will result in minority, low
income and growing areas of our nation’s municipalities from being served by an OVS provider.

I am particularly concerned about this where the OVS provider is the only land-line video provider.
This may occur in a substantial number of our nation’s communities, especially if cable operators are
allowed to switch to becoming OVS providers. Also, the new Telecommunications Act allows
telephone companies to buy out cable companies in certain situations; and the laws of economics may
result in there being only one video/data/telephone provider in a given area, which could well be an
OVS provider.

Thus there is a substantial risk that the Open Video System provider could be the only wired, land-
line video provider in many areas. If such a monopoly OVS provider has no restraints on where and
whom it serves, it is likely to discriminate against or fail to serve large segments of our population.

The area that The South Suburban Mayors and Managers Association represents, the southern

suburbs of Chicago, are traditionally ignored by new telecommunications service providers in favor

of the more affluent northern and western suburbs I am very concerned that OVS companies,
‘ y{ithout the mandate to provide universal service, will neglect our area.

CHICAGO SOUTHLAND
1904 West 174th Street - East Hazel Crest. lllinois 60429 « (708) 206-1155 « Fax {(708) 206-1133




I urge the Commission to prevent OVS from becoming a “redlining” service where large segments
of our population cannot receive it. In this regard I urge you to consider and adopt in your OVS rules
recommendations such as those set forth in the May 14 letter to the cable bureau from Counsel for
Michigan, Indiana and Texas Communities.

Per the Commissions ex parte rules, a copy of this letter is being provided to the Secretary for
inclusion in the public record.

Sincerely,

Bl Rt

Beth Ruyle
Executive Director

cc: Mr. Blair Levin, Chief of Staff for Chairman Hundt
Ms. Suzanne Toller, Legal Advisor to Commissioner Chong
Ms. Mary McManus, Legal Advisor to Commissioner Ness
Mr. William F. Caton, Acting Secretary
Senator Paul Simon
Senator Carol Moseley-Braun
Rep. Harris Fawell
Rep. Bobby Rush
Rep. Jesse Jackson Jr.
Rep. William Lipinski
Rep. Jerry Weller
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Mz, Meredith Tones

Chief

Cable Services Bureau
Federal Communications Comimission

2032 M Streer, NW

Room 918

Washington, DC 20554

Re:

QVS Rulemaking - Area Served

Daar Meredith:

Thank you for taking the time to meet with representatives of the Michigan, Indiana and

Texas (MIT) Communities last Friday. Your doing so is greatly appreciated.

You asked the communities to respend on the issue of whether an OVS provider has a
*universal service” requirement. In summaty, we believe that OVS providers are subject to federal
and local restrictions on where they serve. This is necessary to prevent discrimination, redlining
and ~economic redlining” which would result in minority, low income and growing areas of our
nation's municipalities from being served by any eable or OVS provider.

We are particularly concerned about this in the situation where the QVS pravidec is the only
land line video provides, whick is likely o occur in a substantal percentage of the nanon's
communities. This could ocour, in particular, if cable operaiors are allowed to switch to hecnmng
OVS providers {and is an additional reason why rhis shonld not happen),
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instances (and it has been vare in the US. w daie) serious concerns from aliowing an OVS
nperaror discretion on where angd whom o serve arise in the more likely sitwstion of the OVS
provider being the only (1 ¢ - monopoly) fand-line vider provider. Thig is discussed next
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w, hawving e 58 was stressed by Viee
Pre-tgﬂem (¥ore in hiz recent speech f0 the NCT T‘A canvention; was encouraged by the
1996 Telecommunications Act; and now is starting o occur. For example, attached
are the first few pages of Continentsl Cablevision's May 9 application to provide
tclephone service in those areas of Michigan where it has cable systems. This
inchudes the state capital — Lansing -- 55 well as numerous other cities

}19‘6!-13 on !ﬁhﬂ fommamnas nr-nuuln nfhn ne Lpryire
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It is highly likely that other cable operators in Michigan and other states will follow
Continental's example such that they will be lacal exchange carriers and thus claim
that they can switch to being OVS providers.

(2) = In many aress, the phone company can buy out the cable company as is now
expressly allowed under new Section 652 of the Communications Act (added by the
1996 Act). Section 652 in general allows such buyouts in more rural areas, for all but
the largest cable operator in the top 25 television markets, and for certain cable
systéms outside the top 100 television markets,

(3) -- In the medium to longer run, the laws of economics (in particular those relating 1o
natural monopolies) may result in there being “one wire” 10 many subscribers homes
which provides both telephone, video and data. This could be the result of either the
cable operators displacing the phone companies or vice versa. In either case, the
resulting entity will be 2 local exchange carrier and claim that it can be an QVS
provider.

Thus, either Dy cable operators providing talephione service today or other mechanisms the
nation is likely to race large pumbers of aress where the OVS operutor is the pgly wired video

el s, . R e Vi e i
wovider, as opposed 0 the OVE provider heing an sverbuilder,
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Redlining/Diseri
it sarves is !‘k*l:r‘ 16 dis .hms"ﬁ{e ﬂi_,d.uSi targe sepmicnis of the nalivit's pupulatiion w the povision
of service. These groups - predomingiely minorities, low InCome groups or growth areas on the
edge of municipalities ~ wili either have no video service or gisunctly inferior service (as curtent
19605 or 705 cable systems are pot upgtaded, while more affluent arezs are upgraded o » tibe
standard). The rauson for the discrimination wanid S tha desire of the QVS aneitor o fue o
more affluent - and thys more profisable . ares

lac nf thie cnuld ke the 0 s

Examplas of the could he the Bliowing:
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06 consirainis on where and whom it serves, Anacostia is likely 10 be lef with
disuncily inferior cable service, 1f any ai ail.

In r‘lprrnn 1%-;'1‘]«:4- Now York | ne dnpalec ned

B N M

income inner city areas are likely (o oot be seived by OVS, or again receive inferior
service. For cxample, Detroit has 62% of it population below the poverty line ang
has anly 31% penetration on cable, less than half the national average. The figure:
and risks for Dallas are comparable. A current example of such redlining comes
from San Francisco, where we are informed that the current operator (Viacom/TCl)
does not serve certain m.inority/!r_}w menme areas of the city (who thus have no cable
service) becanse it ¢laims that it 15 nor required 1o do 50 because (accordiug o the
operator) language requicing this was not coniained (n its franchise io serve the city

.uu.J\n u.._ﬁu LEGIETs, e iow

e

These illustrations show how the lack of any requircment oo where and who o serve could
lead to major discrimination in the provision of OVS services. The resulting barm is particulari-
great where OVS is the only wired provider.

To prevent these types of problems cable franchises typically contain a density requirement,
which if met, requires the cable operator to serve all residents of the area in question. For
example, a franchise might reqmrc service without any line extension charge by the cable operator
wherever there are X dwelling units per mile of street (pro-rated up or down for areas of more o-
less than one mile).

Mumnicipalities with denser populaﬁons typicany reqiurc in their cable franchises that service
be available to gl residents, with service (o any low density areas iieing more then compensaier
for by high density areas.

Finally municipalities have “anti-redlining provisions in thelr franchises, for example 4s
IR R WIS Y |

directed by Section 621(a)(3) of the §384 Cable Act. Ofien such provisions predaie or are mo-
cxpansive in ihe hai of mvidious criteria Wan Serian 97i0a){3).
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The problem i equally acute in growth areas and lower densily areas wa
urban areas wherc cable operators {for example) ofien contend hat ‘ah housing deq
for them to provide service. A good exampic of what could occur comes from Las Veegas, NV
where the cable operator refuses to serve much of the growing suburban areds because 1 (jaim:

1ts franchige lacks any “ dwelling units per mile” requirement.

Sily -‘1 LU iU 5

y -

This type of problem i fairly widespread towards the edpes of metropolitan sican 2nd i
more rural areas where the single bipgest cable issue 13 qot cable rates or cable channeic but the

mh&!!“‘}' of subserihers 1o obtain cable sarvice. Again municipalities addrece this prablem heongh
daneiry ‘A‘-’JP‘!!!!!“ nnire sy milad rn%!;irgmpn!f. daceritioae] abyrms
danairy ¢dwelling nnm por mile) renuiremente desonbed above,

In conclysion, there is thus a major risk thar withoypt requirements ¢n OVE prowvidars of
where and whom they serve, that minarity, inner city and growth sreas of the natien's mumeipalitie:
mey be left without any kind of wired video scrvice. The numbers in question could be laige, 6.4
20-409% of the nation’~ population.

Control Right-of Way/Compepsauon: One element of the compensation which «

municipality receives for the use of its right-of-ways is adequate assurance that its citizens will be
sarved and will not be discriminated ngninst. The exact language will vary from community te
mmmunity. such as the dwelling units per mile or “serve all residents’ examples described ahove.

Such provisions affirmatively prevent discrimination based on race, income level, public assistance
stafus or housing density.

The key is that rights-of-way are owned by the public. The public, through the municipality.
is constitutionally entitled to just compensation for use of the rights-of-way, Such compensation
takes a variety of forms, including not only monetary compensation but requirements such as those
set forth above to ensure that public rights-of-way are used to serve the public generally and to
prevent their use in a discriminatory fashion. Such provisions ensure that as many residents as
reasonably possible are provided service.

Note that the preceding provisions extend not just to who Is provided service but are often
applied to such factors as the timing of the building (or rebuilding) of a system so that an operato:
caimot obtaiu indirectly (by a 15 year build of a 10 mile system) what it could not do directly.

Municipalites thus bave the autherity, as z part of the just rc-mpematlon they receive and
to prevent discriminatory use of public property, ta take analogous actions in the QVS area

FCC Authority and Rules Needed: For the reasons set forth above, the matter of wher
and whom OVS aperatars serve is an issue this Commission must address, Castmg the 155ue as o
“universal service” issue is probably got correct because, as the Commission is awase, cable
operatars curremily do not serve all {or nearly ali} residents of the United States (in contrast tn
phone compames, which effectively do provide service to most U S. residents), and OVE 15 Likel
to be more like cable than telephone. It would be very unfortunaie if this Commiscing were o
;idi'i!"bi nies which weidd hiave e r*l"lmi LS T phie wprmverres or Fati af thare venr f i
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cable ampani*s to start discriminating against minorities, low (nCome groups or tower densy

. A s
b5 n.ai(j:n'} Wi areas as doscrinad above

We thus helieve the Commission should, @ mintmum, do the following ia it OVS rudes:
Yirst, it should set forth 2 minimum density requirement {oi scr‘vwé of no more tnan 10 vweldliag
units (occupied or unoccupied) per mile of streer Ail areas meeung this tequirement (pro-are i
up or down for areas more or less than one mile) would have to be wired for OVS service with
two years. An OVS provider could deviate from this requirement only if it Las obixined the
advance concurrence of the municipality heing served. and if such deviation is approved by th-

Commission in the certification process Adopuny a single standard would P"m.'i{!e fre UV s

f rus

urn\r;ri#rc with 2 %in
tocal mwmczpal - who without question are
sitnations whare desiatinns froam this stanidard are warianted
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As an example, muruaipalities have seen variations in density and service arsa requirsmens
based upon suck peculiarly local factors as teniain (mountains, rivess, lakes), man made ubstacic:
(mining areas, Frderal installations), and unigue variations in demographics, housing and other
residential occupancy patferns.

Second, the Comumission should enunciate strong rules against discrimination oo wvidious
grounds analogous (0 (but more extensive than) those sét forth in Section 621{A}(3) of the Caki:
Act and make clear that any violation of such provisions would automatically result ir OVS
certification being terminated and the operator becoring a cable operator. An example of suck
language 15 attached.

Third, the Comussion should take strong action to prevent cable operators from “redlining”
cities with large minority populations. For example, it should prevent an OVS operator from
electing to serve only the Maryland suburbs but not serving Washington D.C. at all. . Actions such
as this are essental fo see that the nation's major urban centers with substantial minority
populations, such as Detroit, Newark and many others are not denied service on racial, invidious
or other self-serving grounds, while nearby communities are served. Thus the Commission should
rcqmr: an OVS operator providing service in an area near a municipality with a sigrificant
minority or low income populanon to start providing service to the fatter municipality within (wo
years of its starting to provide service to the nearby community (and to provide service o all arees
of the minority/low income community within four years of starting to provide service in the nearby
community). Only an absolutc requirement such as this will prevent OVS operators from redlinirg,
many of this natiors cities. 1f OVS operators wish to have the benefits of relaxzd regulaticn they
must accept the burden of strong measures against discrimination.

Municipalities would still be able w act in the certification progess or pursuant ¢ tfne rig‘."
to obtain just compensation if the result of the preceding were napprapriate for the muenicizali .
in cuestinn
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- 10 Cable: The reasens ser fornth above further hustrate why cable
aperators should not be zble 10 “switch” 1o being an OVS operator. This would lead to claims on
their part that the Jweliing units per mile, andi-rediining or other requirements in their franchices

[ o)

no longer apply, with the risks of no cable service or discrimination in service described above.

QVS Lipavalabie

Coenclusion: Again, we appraciate your meciing with us. We belicve this issue which vou
raised is one with serfous implications and hope the preceding analysis and recommendation (<

helpful.

With heet wicha.
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cc:  Mr. Rick Chessen, Cable Services Bureau
Mr. Gary Laden, Cable Services Bureau



